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U ITED STATES DISTRICT COURT FOR 
THE DISTIUCT OF MASSACHUSETTS 

KA THER1NE PETER 

Plaintiff. 

v. 

J\IOA KEARNEY, WOR ESTER 
DIGITAL MARKETING, LLC 

) CASE NO: 1: 13~cv-12028 
) 
) 
} 
} 
) COMPLAL~T 
) 
) 
) 
) 

----------------) 

COMPLAINT 

.TURISDICTfO 'ANO VENIJE 

I. This is :m action for copyriglu infringement arising under the Copyright Act of 1976. Title 17 .S.C. §§ 
101 ct ·cq and Title II of the Digital Millennium Copyright Act ('"DMCA'"). 17 U .. C. St2. 

2. This Court has jurisdiction of thi:, action under 28 U.S.C. § l "'31. 1338(a) and (b). and un ler it, 

~uppl~mt.:ntfil jurisdicnon 

3. Venue is proper in this judicial district under 28 U ... C. §§ 1 ·~91 and 1400(1\) 

um PARTIES 
4. Pia inti IT KATI IER IN E PETER (lh:1<:i1Htfi~r "Plaintiff"] i~ nn independent content creator \\ ho operates 

under a freelance capacuy nod is not now. nor \\'BS ever. an employ c of Aidan Kc~tfiC), Worcester Oigirnl 

Marketing, LI .C <}r an) related entity. 

S. Ploimiff is informed and believes, and on 1lrnt basis ellcges, that WOR £SMI Ell OIGl'I AL MARKE n G. 

LLC is a Massachusetts cerporat ion 1hat ha n principal place of business in Worcester, Mascachuscu-; and 

conduct bu ioess in 1111d with the st~t.; of Mn sachu ,.;II under the ole ownership and direction of AIDAN 

KEARNEY (hcrcinafter ccllcctivcly ··Dcfcnclimt .. ). 

6. Plaintiff is informed and hclic\ c .. and m1 that ho, is alleges, thm some or Defendants DOES I through S. 
inclusive, :11·c publishers or video and audio content bossed b) die onlinc video sharing platform "You'Iubc". 

and/or me publishing and/or reposting video contents that arc unlawful eopie of the SUBJECT \\'ORK (a:-. 
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hereinafter dcflnedj w ithout Plaintiff's kno, ledge or consent. 

. 6. Plaimi ff i<; informed and belie, ..::.1 and on tlrnl ba j., alleges, that al oll time rclcv r111l hereto each of the 

Dcfc11don1s WI\S the agent. nffil iatc, officer. (I ircctor, mr11,age1·, p1 incipal. oltcr-1.:go, and/or c:mplo> cc of the 

remaining Defendants and was m all times acting '" ith the scope of such a gene). nffilin1 ion. niter-ego 

relationship arulfui cmpleyment: nut! actively panicipntcd in or subsequently ratified and adopted, or both, 

each and nll of the nets or conduct alleged, with full knowledge of all the facts and circumstance , including. 

but not limited to, foll. knowledge of each and every violation of Plaintiff's rigJits and the damages to Plainuf]' 

proximately ca11l>Cd thereby. 

l;ACl'L'AL Al ... LF.GATIONS 

1. Katherine Peter is on independent content creator who \\OS contracted 10 supp.ly written 

works to Aidan Kearney for his. on line blug. Turtleboy ports (hereinafter "TBS .. ) fro111 the period or 

September 12, 20 IS to f ebruary 13, 2020. 

2. Katherine Peter signed :.i .. Freelance Writer Agreement" pertaining to wriuen work: dated 

September 12, 2018 that established n relationship of :m independent contractor and p:trty hosting and 

displaying particular written works. (''EXHIBIT A .. ), This agreement did not assign ownership of any 

works or creation outside of wriucn works supplied to and hosted by TBS. 

3. This agreement formally tenninatcd on March 13. 2020 afler n period of thirt) (30) da) s 

elapsed from def cndaius receipt of written notice of plaintiffs intent to terminate the independent 

contractor relationship with TBS. (EXIIIBIT .. B'~) 

4. On or about March 14, w:w, Plaimiff recorded a true and origin:il work. a video entitled 

'·Masshole Report Live! Kate airs the dirty laundry And Bucket Boy slam Auditing America! Plus 

More!" and published it via live stream to the YouTubc channel ··Masshole Report··, URL: 

htlps:/1\\;\\I\\, .youtubc.corn/ch~11mcl/UC4C91ZM Y UG64 4 fo siPGM1Q. Live video playback \\ as 

subsequently was available c.-.:clus.ively on the "Massllole Report"· You Tube channel. 

S. On or about March 19. 2020. defendant did. wilhout PlaintifTs k110,, ledge or consent. do\, nload and 
repost an unaltered excerpt of l'lai111iff s original SUBJECT WORK You Tube\ idco enl.itlcd 

"Masshole Report Lh·c! Kate airs the diny laundry And Bucket Boy slams Auditing America! Plus 
Marer· without commcnta1)' or foir-usc nnribution lo URL: 

bttp:/ln ww. v_out uhc.com/w:tlch?, ;;\'(J~, Clnx I c•,IZQ ,on his ch:mHcl, "Turtkbo~· Sporls" 
httos;//www.vourubc.com/clmnru211 ·•cwxTJ-zRHUHW84jJ1)CvguA. 
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6. On or abous Mal-ch 19. 2020, defendant did, without Ph1intifrs knowledge or consent, download 
and rc1mst an Uilllltcl'ed exccq1f of Ph1in1U'~s orioiuaf SUBJECT WORK, YouTube video 

enthled "Masshole Repurt Livel Kate airs the dirty lauadry And Bucket Boy slams Auditing 
Amuica! Plus More!" without commentary or falr-u c r1uribuhon to 

URL: http://wn ,,·.,·outuhc.~oJnh, :ttch'?,,•n~ u ~ PrtSOl2k, on his channel, "l'urtlcbo~• Sports" 
https:/Jwww.,·outu he.eoru/eh:m ncl/lJC\Vx T.J.1.RH ~JI l fl>8-'j tl,('\·oui\. 

7. 

8. On or about Marcil 19, 2020. PU\NTIFF lid ·ubmit o copyright claim through You l'uhc 

under JJigitnl Millcnn ium Copyright i\ct r·DMC-A "). 17 U. ·. . ~ 512. infom1ing rhc defendant that ,tid 

use wn:. unauthorizc I 

9. On or about March 24, 2020. defendant submined an appeal through YouTubc d1~pllting 

plaintif]" lawful DMCA claim ( .. FXI HBIT C'), contained within were everal iutcnti nal and wanton 

misreprcscmauons or fact mnde under pains of perjm1, namely: 

a. That the plnintif]' was nt one I ime an employee of the de lcndern. when in foci no relation hip 

hos C\"Cr existed. 

b. Thot lhc plaiu1iff sign<:d u connnct ~1i1>ulari11u she cannot creme 11..:\, cnntcm on her(\\\ n unul 

c. That.- time pc, iod of 31 Jay~ had not elapsed betw 1:,.m th\: expimtion of. aid conin ct nmt the 

content" s creation. \\ hen in fact the contract term inared 30 d:i~:; n ftcr written nonce of 

plaimiff ._ intent to terminate. 

d. ·111at the S BJE T \\'ORK was used b~ plainuff undci' F:iit :.c. ,,hen m fact ll "·snot. 

JO. Katherine Peter has uploaded O\'l:r 10 or.iginnl '-'idcos to YouTubc wht!rc. cumulati\"d)', 

they IHn•c been viewed over 25,000 time . 
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The- Fail· Use Doctrine 

11. Pursuant to Section I 07 of the Copyright Act, 17 U.S.C. § I. 07, certain uses of copyrighted 

works are authorized by law as "fair uses." 

I 2. In determining whether the use of a copyrighted work in any particular case is protected as 

fair use, the statutory factors to be· considered include (I) the purpose and! character of the use. including 

whether such use .is of a commercial nature or is for nonprofit educational purposes; (2) the nature of the 

copyrighted work; (3) the amount and substautiality or the portion used in relation to the copyrighted \vork 
as a whole; and (4) the effect of the use upon the potential market for or value of the copyrighted work. 17 

u.s.c. § 107. 

13. Defendants use of plaintiff's SUBJECT WORK was non-transformative, and did not 

include any commentary or creative attribution 

14. Defendants purpose was commercial, namely through ad revenue generated by Defendants. 

participation in the You'Iube Partners Program and Google Adsense program. 

15. The nature of the original work is creative. However, 

I 6. The amount used was substantial: Defendant's posting at both the URL 

hltµ:/fo·ww.vm1tubc.com/\\'Htch?v=Y0uBm, I cdZO and the URL 

http://www.voutube.com/watch?v=m:u I P'pSOi2k. were exact copies and excerpts of plaimiffs SUBJECT 

\VORK in their entirety. 



Tbe l>igil.11 Millc,nnium Copyright Act. and the ·•T3kcdown" Procedure 

17. Title H of the Digiml Millenn ium Copyright Act of 1998 ("'DM J\ '"). I 7 L. .C. 

§ 512, grarus Online service providers (like You rube) proteeuoo from secondary copyright infringement 

liability, ~o long as they meet certain rcquire,ncnl . 

18. One requirement of this DMCA "saf t! harb r'' 1 lh:u online serv ice providers mu t 

implement n "notice-nnd-takcdewn" system. 

t 9. l'hc DMC A provides that the owner of copyrighted material tnay submit n "takedown 

not ice" 10 an onl inc service p, ovider that is hosting material that allegedly infringe the copyriglu held b} 

the issuer of the notice. 

20. The ()MCA provides thnt a iakcdown notice should be in \\filing find should state. among 

other things, that the conrplaiuing party has a good foi£h belief that the use of the material is not 

authorized by the copyright owner orb) law. 17 U. · .. § 5 l 2(c)(J). 

2 L Upon receipt of ,1 proper takcdowu notice, n service provider must "rcspoudl] 
expeditiously to remove, or disable access to, the material that is claimed to be infringing or to be the 

subject of infringing aeti ity:· 17 U.S.C. ~ S 12(c)( I )(C). 

22. The DMCA 1hc11 p10 ides chat the user" ho po red the alleged!} infringing rnnterial that 

is the subject of the rekcdown notice may in tum submit o "eounter-notice .. contesting dtc claim or 
in fringement, 

n order to be valid, the counter-notice must include the user's contact informauon, n 

23. 

11 

0 

signature, a statement under penalty of perjury that the ~·material ,,a removed or 

disabled as a rcsulr of:. mistake or misidentification." and the user's consent to ihc 

juri diction of hi or her lo al federal court. 17 U .. C.§512(g). 

r 24. Once o ccunter-rtetice has been submitted. the top) right O\\ tier ha I 0-14 

d business days to file a copyright infringement lawsuit against 1hc user. If the cop) tight ow ner 

e docs not do so, the service provider can restore: the video without fear of econdary linbilil} for 

r 

2 
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copyright infringement. 

23. Section 512(1) of the DMCA also creates a cause· of action for the user \\ 110 posted 

the allegedly infringing material against ··[nJny person who knowingly material!.> 

m isrcpreseuts under this section (I) thm material or acr ivity is infringing, or (2) that 

material or activit. \Hts removed or disabled by mistake or misidcntifieation." 17 U.S.C 

6 



§ 

$ 

2(1) 

CQUNII 
[Declarutory Relief Punm,1111 to 28 U.S.C. § 2201, et seq. (Oeclar1lto1·) ,Judgment Act) and 

the Copy 1·igbt Act (Title l 7 of the t; .. S. Cod'e)I 

25. Plai,uiff Katherine Peter incorpormcs by reference the allegations in each of the preceding 

paragraphs a if foll; set forth in this paragraph. 

26. There is a real and actual controversy between Katherine Peter and Defendant regarding 

whether Defendant' use of Plaintiffs original SUBJECT WORK b) po ting said video on You'Tube, 

infringes a copyright rhat Defendant lawfully owns or administers. 

27. Katherine Peter is entitled to declaratory judgment that defendants use of the SUBJECT 

WORK taken was commercial in purpose. non-transformarive, and without knowledge. conscru or 

permission. 

CQUI~ff JT 
IViotution of Scct:ion Sll(f) of the Digital Millennium Cop~1right Aetl 

28. Katherine Peter incorporates by reference the allegauon in each or the preceding 

paragraphs as if fully set forth in this paragraph. 

29. Defendant's OMCA counter-claim was without merit and mode in bad foith. contained 

numerous willful, knowing and material misrepresentations of fact. 

30. As a direct and proximate result of Defendant's actions. Plaintiff has been injured 

substantially and irreparably. Such injury includes, but is not I united lo, the financial and personal expens cs. 

associated with responding to the counter claim of infiinaement. harm to her right lo exclusive rights and 

use to her lawful intellectual property, and court filing fees foes and costs. 

PRA YEil FOR Rf.LIF:'F 

WI. IEREFOR E, Plaintiff prays for judgment against the Defendant as fol low s: 

I. For n declaration that publication of the video recording of Katherine Peter's SUI3H~CT 

WORK by the defendant is unk1wful and n direct, iolation of the Copyriglit Act (Tit:ic l 7 

of the U.S. Code and the 1>igital Millennium Copyright Act. 
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2,. For an order enjoining Defendant, its agents, attorneys, and assigns from publishing any 

original works rightfully owned by the plaintiff, her agents, attorneys and assigns; 

3. For damages accordi ng to proof; 

4. for costs of suit incurred herein, including reasonable attorneys' fees; and 

5. For such other and further relief as the Court may deem just and proper .. 

Dated: March 24, 2020 

DEFENDANTS: 
Worcester Digital Marketing, LLC 
Aidan Kearncv 

- "' 

By: Isl Katherine Peter 

Katherine Peter 
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YouTube Copyright 
To: 

Tuesday 

Re: 
[B4Xl7UYLMYK6VPK73Y7UZ0776 
M] New Copyright Counter 
Notification 

DYouTube 

l"'IU'I~ -~ .. hTJ'l"'IUfC:ll'l''t~ r.,ttu1f1::,i llµIJ. flil!Uln lnr•-;1,Unc -:,ir-#1 rllrljo tn111 Ml"O IM 
t."lkelfQnttnITT.11~.:o•..<>r 

,(01p n rr..r.d nn b·" s1,.~ll'.1,r;) (th; co~mec•t1011'1c1>;,u.~o~·.,~ll'f'.o.:.l"11o11or..-a1 itpi;a 01)1 .i10 
QtQW$~.A:0!:U:-h Yo...,Tubcl'lill!\;ln:111! 1~ur:;1;~:;in;aw:n:IJr~\loilhlhcl:,--, Th~PIX<'!IS 
:.:.~~M>,r.ntmft ~•,it11rt~ ,...,. tn:-}~ur~,llllt'lrn 

l.i l)O) fU1,1,,·<,11:tfiJ (Ullf ~11!'1' 1 lllli(:81r,:,, a., \i'l(• tlJ!n■ll ,.,, "''" '-""" !l:.M'11J-~4 l,J~.,;,n 
o,·n 1ml' !"Ii diet~ '6'iJOf'>:J \\Ith i",~tn{E! lhill 1t1, I);;-.-. ta~~ oo,~ iQ. Or'i iQilO>l 'l''O~ lo 
;;1c"'-"l't II\= rc•l'.ibtl:1,1:r.1 (Jt Un: v,:ll'O\-i:) m q~~ir., 

II wn 111:rr?r,;a N) -.-spcr.1,11 iti- f".f t'I.: I r-,11: rArm: ·,=.i1r .,r.,~ '"" JI hi! fl".t.lo'lllrl an.1 !in 
d~SOi:Jli,C OC-~ Ir. 0.l 1'1.vt fOIXluel KIi 0... MCihW 

Yo .. 'Jllll lfOOt,'f .JP(l.i:l"' ta -.~ Q'l'oilll thr..::J Abot..< tO..lf co .. r,te,I 10:r.1;•t or·s ~:.&lJS y°" Ufl 
:,l~:.sch-~ I!!. ?.t:1:!ft ...,;(•iir )'Cut ~ • n,:.,u;t, nc ~z~r,~ I" t._....w~ .:f )'CU . 
plr.;u,r., ttl"f'Otl:! rflMtll)' ~:I :rt$ lTI\U.•i9r, i;l\01.ltt ~N t'hc,.ii:n 1tl prrw1.;,, I.I• we!, Ill')' Ii ,r:,r.:r 
lfll0:1't61rn. 

a,~.,.~ n.1.rn r,:1 L'Jlln.ic::r T11fr. Ck!)' Sr.<U'!!: 

-"Iii::! Pit~lil wli3 81 a,:, ~C,,'WO Cf fl)..U.• ~-IIO ~~il(-0 illl flGil'trlfk';' 9iJ19f0'.V~: 1-.o«,i·t,frQ 1011'<\I 
c;:,r:~t :.l:o tia-ma".tT=;s:C ,fl'.., C'D"t~-cr, ~ er.-..,.. ur..:. )1 l);f ~ '$ dtor b:.n-i~9 lho o:ll"f1~·. 

'Fl,:,,~ &r,e Ct.'liv:i htl'.! 1lel t'U~>!:i'C 1,•u-1 ...... \. U~-sk'J t"11S wr"'.c:ul wl'tdl ll~~l l.~V. "' ..Ui w;:, 
C'.OfO.~:t~fa 1r1~ 

I & ... rf;tf 1:ri~, ~Ir 01 PE llr'/'- t'!'11: I ,~. a Aeod lilt:."1 b(liU "••-r~ei QI <Nl5. , •• h~ .. Vd clu, 
>a.;, rnhb.l:t' a ni;:r.J~_u:,fo,n or~,c lfl.l!.cr.:il lo be IIC'lf'C 'it.-1 o, d~tfoil 

I .::vm~ 10 •~ 11.iw:li:tJ:::n ~,h, fNi::,.1 0!1-:11!. C..l~~. fu1 the IJD:Jt"1 Ir 'lf'ltchn'/y D.J~:rs is 
,n~:t'ler1 "' .-! """t ;'ICt,a,:i:;i. ~ .:111.1::s,::ti 0: 1·,ri- l.'~lr..:S !".&.,lr.s, lh,:. >'rte ,1' ~>':N:l n whdl 'rn.17 ~he 
~ OGt:tCI, &M l'04! i(C>.."Ol 'i.,,.•:c9 bl proteot.:t lrcm ~•e (11:lr.l&"lt 



Youfube Copyright 
To: .idan Kear, E y 

5:09 ~.tv1 

Hello, 

Thank you for your counter notification. We 
have received the attached court complaint ~n 
regard to this content Therefore, we regretfuUy 
can not hon a r th is cou nter notification. The 
content will not be· reinstated. 

Please take some time to review our Cogyright 
TiP-Sr as well as the, copvriqht-related 
information available in our Help Center, 

To learn more about copyr'fight, you may also 
visit You Tu be' s CoP-yllg ht Center. 

We unfortunately are unable to assist further in 
this matter. 

Sincerely, 
The Youlube Team 

pdf 

KEARNE' . PLAINT pelf 



YouTube Copyr'ight 
To: .... idf:nK a1,1 1 

5:00 Arvl 

DVouTube 

tn :ir..-nm;inr.A w,1h it;;i ll1[!1t.:il M1 'Armun ,: :n;.i:in;ihl Ar.I ...,,;f,•R c:,:imp!A1R>.1 prorm,i;mg ~n.ir 
o:m;,tcr rolifir::i1i=n. 

·,,.•9 lla,·& ,e::s •;91: 1"1:J a!l,Jcte~ court corn:.,19 01 10 r,093r~ 101t f, ¢:-.01e-,t I i.eretoro ws 
n,'tjii:!fl1-I)' ,;-.,;111·1u1 h..ii"1:.r l·,is 1.uu11ll."· m.ililioo'.,:m. -1~ t."()1~~l!nl •.,;ill r,.,lbl-" 1::i1."$".~•.ed. 

,•,•e, lni£::KtJfl:lloal.,, 8f~ l.J'l&l:h? LO sss.s: lur:1'€-f rl :tiiil ffl&llfoi. 

J ci;',cr.. 

On Mar 24, 2020 Youfube Copyright 

See More 
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Case 1:13-cv-12028-NMG Document 1 Filed 08/22/13 Page 1 of 11 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

) CASENO: 
) 
) 
) 
) 
) COMPLAINT 
) 
) 
) 
) 

--------------) 

LAWRENCE LESSIG, 

Plaintiff, 

V. 

LIBERATION MUSIC PTY LTD, 

Defendant. 

COMPLAINT 

NATURE OF ACTION AND RELIEF SOUGHT 

1. This is a civil action seeking a declaratory judgment, injunctive relief, and 

damages for misrepresentation under Title II of the Digital Millennium Copyright Act, as 

codified at 17 U.S.C. § 512. 

2. This case arises from the defendant's improper assertion of copyright 

infringement against plaintiff Lawrence Lessig, a Harvard Law School professor ("Professor 

Lessig"). The infringement claim was based on Professor Lessigs posting, on the Internet video 

website Y ouTube, of a video recording of a lecture that Professor Lessig delivered at a 

conference of Creative Commons, a non-profit organization devoted to expanding digital 

creativity, sharing, and innovation. As a result of defendant's assertion of infringement, 

YouTube disabled public access to the video. Further legal threats from the defendant forced 

Professor Lessig to continue to keep the video offline pending a ruling from this Court. 

3. Because Professor Lessig's use of the copyrighted material in question is lawful 

under the statutory "fair use" doctrine set forth in the Copyright Act, 17 U.S.C. § 107, Professor 

Lessig brings this action to clarify the rights of the parties and to refute the defendant's assertions 

of copyright infringement. 
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Case 1:13-cv-12028-NMG Document 1 Filed 08/22/13 Page 2 of 11 

4. Professor Lessig also seeks damages under the Digital Millennium Copyright Act. 

17 U.S.C. § 512(f), in compensation for the defendant's knowing and material misrepresentation 

that Professor Lessig's video infringed the defendant's copyright interests. 

PARTIES 

5. Plaintiff Lawrence Lessig is the director of the Edmond J. Safra Center for Ethics 

at Harvard University and the Roy L. Furman Professor of Law and Leadership at Harvard Law 

School in Cambridge, Massachusetts. He resides in Brookline, Massachusetts. 

6. Defendant Liberation Music Pty Ltd ("Liberation Music") is a record company 

based in Melbourne, Australia. 

7. On information and belief, Liberation Music claims to be authorized to enforce 

the copyrights of an alternative rock band named Phoenix, which is based in Versailles, France. 

JURISDICTION AND VENUE 

8. This action arises under the copyright laws of the United States, 17 U.S.C. §§ 101 

et seq., and Title II of the Digital Millennium Copyright Act ("DMCA"), 17 U.S.C. § 512. 

9. This Court has subject matter jurisdiction over these claims pursuant to 28 U.S.C. 

§§ 1331 and 1338, and the Declaratory Judgment Act, 28 U.S.C. § 2201. 

10. This Court has personal jurisdiction over Liberation Music because Liberation 

Music intentionally caused harm to Professor Lessig in Massachusetts, issued its copyright threat 

to Professor Lessig in Massachusetts, and, on information and belief, conducts regular business 

in Massachusetts. 

11. Liberation Music does substantial business in the United States. Liberation Music 

products, by artists such as Archie Roach, Jimmie Barnes, and Hunters & Collectors, are widely 

available for sale in the United States through Amazon.com and iTunes. Liberation Music also 

does business in the United States by entering into licensing agreements with domestic record 

companies, such as an exclusive license to Glassnote Entertainment Group LLC and Columbia 

Records to distribute products by the artist Temper Trap in the United States. 

12. Venue for this action is proper under 28 U.S.C. §139l(b)(2). 

WAl-3138551vl 2 



Case 1:13-cv-12028-NMG Document 1 Filed 08/22/13 Page 3 of 11 

FACTUAL ALLEGATIONS 

13. Professor Lawrence Lessig is an internationally renowned expert on law and 

technology, with a special focus on copyright issues and, in recent years, campaign finance and 

political reform. 

14. Professor Lessig has published numerous books and articles on copyright in the 

digital age, and served as legal counsel for the plaintiffs in two of the most influential copyright 

cases in recent years, Eldred v. Ashcroft, 537 U.S. 186 (2003), and Golan v. Gonzales, 501 F.3d 

1179 (10th Cir. 2007). 

15. Professor Lessig is a co-founder of several nonprofit organizations, including 

Creative Commons, which is devoted to expanding the range of creative works available for 

others to build upon and share legally. Since it was founded in 2001, Creative Commons has 

grown to an international movement with over 100 affiliates around the globe. 

16. Professor Lessig is a Member of the American Academy of Arts and Sciences and 

the American Philosophical Association. He has received numerous awards, including the Free 

Software Foundation's Freedom Award, and the Fastcase 50 Award, which recognizes "the law's 

smartest, most courageous innovators, techies, visionaries & leaders." 

17. Professor Lessig has been named one of Scientific American's Top 50 

Visionaries. 

18. Throughout his career, Professor Lessig has endeavored to promote his concerns 

and ideas to as wide an audience as possible. 

19. In addition to his teaching schedule at Harvard Law School, Professor Lessig is a 

prominent public speaker. He has delivered lectures in a variety of forums around the world, 

seeking to educate the public about law, technology, and political reform. 

20. Professor Lessig posts many of his lectures on the website You Tube, in order to 

help inform the public about issues relating to law, technology, and political corruption. 

WAl-3138551vl 3 



Case 1:13-cv-12028-NMG Document 1 Filed 08/22/13 Page 4 of 11 

21. YouTube is a video-sharing website where millions of Internet users post videos 

which are then available to others for viewing. These videos range from traditional home 

recordings of personal events to news reports, advertisements, and television programs. 

22. Professor Lessig has uploaded over 50 original lectures to YouTube where, 

cumulatively, they have been viewed over 100,000 times. 

Professor Lessig's "Open" Lecture 

23. On June 4, 2010, Professor Lessig delivered the keynote address at a Creative 

Commons conference in Seoul, South Korea. 

24. In the 49-minute lecture, titled "Open," Professor Lessig discussed the present 

and future of cultural and technological innovation. 

25. The lecture included several clips of amateur music videos in order to illustrate 

cultural developments in the age of the Internet. 

26. One set of clips was taken from videos created by amateurs around the world, 

each of which depicts groups of people dancing to the same song, "Lisztomania," by the band 

Phoenix. 

27. The "Lisztomania" copycat video phenomenon started when a YouTube user, 

called "avoidant consumer," posted on YouTube a video combining scenes from several movies, 

with the song "Lisztomania" serving as the soundtrack to the video. 

28. Inspired by avoidant consumer's work, other YouTube users from around the 

world, located in places as disparate as Brooklyn and San Francisco as well as Latvia, Kenya, 

Brazil and Israel, created their own versions of the video, with real people "performing" the roles 

of the actors in the original movies, and again with "Lisztomania" as the soundtrack. 

29. Professor Lessig included these clips in the "Open" lecture to illustrate how 

young people are using videos and other tools to create and communicate via the Internet. 

30. Professor Lessig refers to this kind of communication as the latest in a time- 

honored "call and response" tradition of communication. 
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Case l:13-cv-12028-NMG Document 1 Filed 08/22/13 Page 5 of 11 

The Fair Use Doctrine 

31. Pursuant to Section 107 of the Copyright Act, 17 U.S. C. § 107, certain uses of 

copyrighted works are authorized by law as "fair uses." 

32. In determining whether the use of a copyrighted work in any particular case is 

protected as fair use, the statutory factors to be considered include (1) the purpose and character 

of the use, including whether such use is of a commercial nature or is for nonprofit educational 

purposes; (2) the nature of the copyrighted work; (3) the amount and substantiality of the portion 

used in relation to the copyrighted work as a whole; and ( 4) the effect of the use upon the 

potential market for or value of the copyrighted work. 17 U.S. C. § 107. 

33. Professor Lessig's illustrative use of the clips in question, particularly in the 

context of a public lecture about culture and the Internet, is permitted under the fair use doctrine 

and, therefore, does not infringe the defendant's copyright. 

34. Professor Lessig's purpose was non-commercial and highly transformative, m 

that it was entirely different from Phoenix's original purpose in creating the work. Whereas 

Phoenix's original purpose was presumably to entertain music fans, and to make money doing 

so, Professor Lessig's purpose was educational, and neither Professor Lessig nor Creative 

Commons gained any profit from the illustrative use of the clips in question in the "Open" 

lecture. 

35. The nature of the original work is creative. However, because the song 

"Lisztomania" was released on April 16, 2009, and the album containing the song was released 

worldwide on May 25, 2009, Professor Lessig's limited use of brief video clips using 

"Lisztomania" as a soundtrack did not compromise Phoenix's or the defendant's rights to control 

the first appearance of the song. 

36. The amount used was minimal: Professor Lessig incorporated into his lecture five 

clips of videos using the song as a soundtrack. While the song "Lisztomania" as released by 

Phoenix is just over four minutes long, the five clips used in the "Open" lecture ranged in length 
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from only 10 seconds to 4 7 seconds, no more than needed to illustrate the phenomenon in order 

to comment upon it. 

37. Professor Lessig's use caused no market harm. Professor Lessig's 49-minute 

scholarly lecture included only short clips of videos that were set to the song "Lisztomania," with 

Professor Lessig continuing to lecture over the music. The "Open" lecture is not a market 

substitute for a sound or video recording of the song "Lisztornania" and the lecture did not harm 

any market for the song. 

38. On or about June 8, 2013, Professor Lessig arranged to have a video of the 

"Open" lecture posted on Y ouTube. 

The Digital Millennium Copyright Act and the "Takedown" Procedure 

39. Title II of the Digital Millennium Copyright Act of 1998 ("DMCA"), 17 U.S.C. 

§ 512, grants online service providers (like YouTube) protections from secondary copyright 

infringement liability, so long as they meet certain requirements. 

40. One requirement of this DMCA "safe harbor" is that online service providers 

must implement a "notice-and-takedown" system. 

41. The DMCA provides that the owner of copyrighted material may submit a 

"takedown notice" to an online service provider that is hosting material that allegedly infringes 

the copyright held by the issuer of the notice. 

42. The DMCA provides that a takedown notice should be in writing and should state, 

among other things, that the complaining party has a good faith belief that the use of the material 

is not authorized by the copyright owner or by law. 17 U.S.C. § 512(c)(3). 

43. Upon receipt of a proper takedown notice, a service provider must "respond[] 

expeditiously to remove, or disable access to, the material that is claimed to be infringing or to 

be the subject of infringing activity." 17 U.S.C. § 512(c)(l)(C). 

44. The DMCA then provides that the user who posted the allegedly infringing 

material that is the subject of the takedown notice may in turn submit a "counter-notice" 

contesting the claim of infringement. 
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45. In order to be valid, the counter-notice must include the user's contact 

information, a signature, a statement under penalty of perjury that the "material was removed or 

disabled as a result of a mistake or misidentification," and the user's consent to the jurisdiction 

of his or her local federal court. 17 U.S. C. § 5 l 2(g). 

46. Once a counter-notice has been submitted, the copyright owner has 10-14 

business days to file a copyright infringement lawsuit against the user. If the copyright owner 

does not do so, the service provider can restore the video without fear of secondary liability for 

copyright infringement. 

47. Section 512(f) of the DMCA also creates a cause of action for the user who 

posted the allegedly infringing material against "[a]ny person who knowingly materially 

misrepresents under this section (1) that material or activity is infringing, or (2) that material or 

activity was removed or disabled by mistake or misidentification." 17 U.S.C § 512(f). 

The Takedown 

48. On information and belief, Defendant Liberation Music is a sophisticated music 

industry company with extensive experience in copyright law, and with staff who are familiar 

with the DMCA (including the Section 512 "good faith" requirements) and with the principles 

and application of the fair use doctrine. 

49. On June 30, 2013, Professor Lessig received a notice from YouTube that his 

video posting of the "Open" lecture had been identified as having content owned or licensed by 

Viacom and, as a result, had been blocked, pursuant to YouTube's filtering procedures. 

50. On information and belief, around the same time, Liberation Music, and/or its 

representative, also caused YouTube to block the video. Professor Lessig did not receive a 

notice of that block, however. 

51. In accordance with Y ouTube' s procedures, Professor Lessig filed a notice 

disputing the Viacom block, and Y ouTube restored access to the video. 

52. On information and belief, when YouTube was set to restore access to the video, 

Liberation Music, and/or its representative, issued a DMCA takedown notice. 
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53. On or about June 30, 2013, Liberation Music submitted a DMCA takedown notice 

to You Tube demanding the removal of the video of the "Open" lecture from the Y ouTube 

website, claiming the video infringed a copyright owned or administered by Liberation Music. 

On information and belief, before it submitted its DMCA takedown notice, Liberation Music was 

presented with an express warning that "any person who knowingly misrepresents that material 

or activity is infringing may be subject to liability." 

54. As a result of Liberation Music's takedown notice, YouTube shut down public 

access to the video of the "Open" lecture. 

55. On June 30, YouTube sent Professor Lessig an email notifying him that it had 

removed the video of the "Open" lecture, pursuant to a complaint from Liberation Music that the 

material was infringing. The email warned Professor Lessig that repeated incidents of copyright 

infringement could lead to the deletion of his YouTube account and all videos uploaded to the 

account. See Notice of Video Removal, attached hereto as Exhibit A. 

56. On July 3, 2013, Professor Lessig submitted a counter-notice pursuant to Section 

512(g). 

57. YouTube subsequently forwarded the counter-notice to Liberation Music. 

58. On July 8, 2013, Liberation Music emailed Professor Lessig directly. 

59. The July 8 email stated that Liberation Music would "commence legal 

proceedings in the United States District Court for the District of Massachusetts ... for copyright 

infringement" against Professor Lessig "in 72 hours" if he did not retract his counter-notice. 

60. The July 8 email further stated that "This is your official notice and warning of 

the commencement of these proceedings." It also quoted material from YouTube's website 

regarding the penalties for copyright infringement. See Response to Counter-Notice, attached 

hereto as Exhibit B. 

61. On July 10, 2013, in response to Liberation Music's threat of litigation, Professor 

Lessig retracted his counter-notice. The video of his "Open" lecture continues to this date to be 

removed from the YouTube website. 
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COUNTI 
[Declaratory Relief Pursuant to 28 U.S.C. § 2201, et seq. (Declaratory Judgment Act) 

and the Copyright Act (Title 17 of the U.S. Code)] 

62. Plaintiff Professor Lessig incorporates by reference the allegations in each of the 

preceding paragraphs as if fully set forth in this paragraph. 

63. There is a real and actual controversy between Professor Lessig and Defendant 

regarding whether Professor Lessig's use in his "Open" lecture of video clips using the song 

"Lisztornania," and his posting of a video of that lecture on Y ouTube, infringes a copyright that 

Defendant lawfully owns or administers. 

64. Defendant's conduct has forced Professor Lessig to choose between sharing his 

work and views publicly and risking legal liability. The controversy between Professor Lessig 

and Defendant is thus real and substantial and demands specific relief through a decree of a 

conclusive character. 

65. Professor Lessig is entitled to declaratory judgment that his use in his "Open" 

lecture of video clips that used "Lisztomania" as a soundtrack is lawful under the fair use 

doctrine and does not infringe the Defendant's copyright. 

COUNT II 

[Violation of Section 512(f) of the Digital Millennium Copyright Act] 

66. Professor Lessig incorporates by reference the allegations in each of the preceding 

paragraphs as if fully set forth in this paragraph. 

67. Professor Lessig's use in his "Open" lecture of video clips that used 

"Lisztomania" as a soundtrack is lawful under the fair use doctrine and does not infringe any 

copyright that Defendant owns or administers. 

68. On information and belief, Defendant knew that the "Open" lecture did not 

infringe its copyright when it sent Y ouTube the takedown notice regarding the video of the 

"Open" lecture. Defendant acted in bad faith when it sent the takedown notice, knowingly and 

materially misrepresenting that it had concluded that the video was infringing. 
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69. In the alternative, Defendant should have known, if it had acted with reasonable 

care or diligence, that the video of the "Open" lecture did not infringe Defendant's copyright on 

the date it sent You Tube its complaint under the DMCA. 

70. As a direct and proximate result of Defendant's actions, Plaintiff has been injured 

substantially and irreparably. Such injury includes, but is not limited to, the financial and 

personal expenses associated with responding to the claim of infringement, harm to his free 

speech rights under the First Amendment, and attorneys' fees and costs. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against the Defendant as follows: 

1. For a declaration that publication of the video recording of Professor Lessig's 

lecture "Open" is protected by the fair use doctrine and does not infringe 

Defendant's copyright; 

2. For an order enjoining Defendant, its agents, attorneys, and assigns from asserting 

a copyright claim against Professor Lessig in connection with his lecture "Open"; 

3. For damages according to proof; 

4. For costs of suit incurred herein, including reasonable attorneys' fees; and 

5. For such other and further relief as the Court may deem just and proper. 

Dated: August 22, 2013 

Of Counsel: 
Corynne McSherry 
Daniel N azer 
Mitch Stoltz 
ELECTRONIC FRONTIER 
FOUNDATION 
815 Eddy Street 
San Francisco, CA 94109 
Tel: ( 415) 436-9333 
Fax: (415) 436-9993 

By: Isl Christopher M. Morrison 

Christopher M. Morrison 
James L. Tuxbury 
JONES DAY 
100 High Street 
21st Floor 
Boston, MA 02110 
Tel: (617) 960-3939 
Fax: (617) 449-6999 
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Geoffrey S. Stewart 
Edwin L. Fountain 
JONES DAY 
51 Louisiana A venue, N. W 
Washington, D.C. 20001-2113 
Tel: (202) 879-3939 
Fax: (202) 626-1700 

Attorneys for Plaintiff Lawrence Lessig 
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